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The Evolution of DOJ’s Views
on No-Poach Litigation

BY JAMES H. MUTCHNIK, DR. JOHN H.

VEN THOUGH THE SHERMAN ACT

outlaws “every contract, combination, or con-

spiracy in restraint of trade,” the courts and the

antitrust agencies recognize that “the Sherman

Act does not prohibit every restraint of trade,
only those that are unreasonable.”* Per se treatment of anti-
trust violations is, in principal, therefore reserved for the
most egregious types of conduct that have no redeeming
procompetitive benefits.? In its 2016 Antitrust Guidance for
Human Resource Professionals, the Department of Justice
highlighted that naked “no-poach” agreements would be
subject to criminal prosecution. Since then, the DOJ has
attempted to broaden the scope of its criminal enforcement,
including no-poach agreements that may have vertical char-
acteristics and may be ancillary to legitimate and procom-
petitive collaborations between labor market competitors.
In this article, we map the DOJ’s evolving position over
time and discuss both the legal and economic reasons why
it is improper to presume that all such agreements should
be treated under a per se standard as de facto market alloca-
tion. We also discuss the outcome and consequences of the
DOQOJ’s first two attempts to criminally prosecute no-poach
conduct.

Background on Per Se vs. Rule of Reason

From the early days of the Sherman Act, courts and schol-
ars all took the view that the Sherman Act did not strictly
describe what conduct was prohibited (or even criminal)
and had a common law element to it that was created, speci-
fied, and limited by the judiciary: “The Sherman Act, unlike
most traditional criminal statutes, does not, in clear and cat-
egorical terms, precisely identify the conduct which it pro-
scribes.” To address the lack of specificity and incredible
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scope of the Sherman Act, the Supreme Court realized that
there had to be some limiting principle, which initially
evolved into a restriction that prevented only unreasonable
restraints.” The view that unreasonable restrains were the
only ones to be condemned evolved into what became the
“rule of reason.”

Of course, determining whether all conduct was “reason-
able” had benefits and drawbacks. The benefit was that not
every contract or restraint was condemned. The detriment
was that an assessment of whether each alleged violation was
“reasonable” was burdensome. To counteract this burden,
the Court determined that there should be certain categories
of conduct that are so inherently pernicious as to merit per
se condemnation under the Sherman Act.® Ultimately, the
Court created the per se doctrine in United States v. Socony—
Vacuum Oil Co.,” to condemn certain types of conduct with-
out consideration of market power: “Under the Sherman
Act a combination formed for the purpose and with the
effect of raising, depressing, fixing, pegging, or stabilizing
the price of a commodity in interstate or foreign commerce
is illegal per se.”®

The Court then faced the issue of deciding whether and
when to invoke the per se rule and when it must resort to a
rule of reason analysis. “[Clonsiderable experience” with the
conduct became an important factor in the determination.’
Facial appearance and whether the conduct would “always
or almost always restrict competition and decrease output”
were other key factors.'” The modern Court has limited
application of the per se rule to a narrow set of categories."
The categories deemed worthy by the courts of per se treat-
ment are: (1) price fixing, which includes various flavors
such as traditional price fixing, bid rigging, setting mini-
mum prices or maximum prices, and setting credit terms;
(2) market allocations where competitors divide geographic
areas, customers, or other components of a market between
them to limit competition; and (3) some concerted refusals
to deal or group boycotts. The modern trend has been to
limit, rather than expand, the categories of conduct that are
subject to the per se rule."

Historically, only conduct deemed per se unlawful has
been subject to criminal persecution under the Sherman
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Act. The DOJ has historically exercised prosecutorial dis-
cretion to only challenge collusive conduct as per se illegal,
focusing on horizontal agreements.'”” The DO]J has made
clear time and time again that it only brings criminal pros-

ecutions in the context of per se conduct.'* As stated in the
DOJ Justice Manual:

When it comes to enforcement, the Division’s policy, in gen-
eral, is to proceed by criminal investigation and prosecution
in cases involving horizontal, ‘per se’ unlawful agreements
such as price fixing, bid rigging, and market allocation.”

The 2016 Antitrust Guidelines for HR Professionals
In October 2016, the US Department of Justice and Fed-
eral Trade Commission issued their Antitrust Guidance
for Human Resource Professionals (“2016 Guidance”)'® in
which they stated:

Going forward, the DOJ intends to proceed criminally
against naked wage-fixing or no-poaching agreements.
These types of agreements eliminate competition in the
same irredeemable way as agreements to fix product prices or
allocate customers, which have traditionally been criminally
investigated and prosecuted as hardcore cartel activity."”

Over the past decade, the DOJ has included an array of
different conduct related to the recruitment and hiring of
employees under the broad definition of no-poach agree-
ments, including agreements not to cold call, solicit, recruit,
hire, or hire without prior approval.

However, non-competes, non-solicits, and no-hire agree-
ments are very different and have different effects and
implications. Non-compete agreements are vertical agree-
ments between an employer and employee preventing the
employee from working for the employer’s competitors after
the employee has terminated employment, usually for a set
period of time. There is not an agreement between com-
peting employers. Non-solicit agreements are agreements
between employers not to solicit (i.e., contact or recruit)
each other’s employees. Such an agreement does not prevent
employees from reaching out to competing employers to
seek employment or prevent them from accepting employ-
ment with the competing employers. No-hire agreements
are agreements between employers that they will not hire
each other’s employees. Even if the employee initiates the
outreach to the competing employer, they cannot hire the
employee under the no-hire agreement.

While the DOJ had brought several civil per se cases
prior to issuing the 2016 Guidance, given its history and
commitment to only prosecute established per se violations
of the Sherman Act, this announcement caught the antitrust
community by surprise. More importantly, the 2016 Guid-
ance had various failings:

1. Because no prior case had ever held no-poach agree-
ments to be per se unlawful, the DOJ opted for an end
around by using the 2016 Guidance to attempt to give
credibility to its criminal prosecutions.
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2. The DOJ did not allow the courts to develop “consid-
erable experience with the type of restraint at issue,” nor
did it yield to the prescription that “a departure from
the rule of reason standard must be based upon demon-
strable economic effect rather than . . . upon formalistic
line drawing.”'®

3. The DOJ did not mention, discuss, or even dismiss as
pretextual the procompetitive justifications proffered to
support rule of reason analysis for such agreements."”

4. Neither DOJ nor the FTC sought commentary from
the public, which would have created an opportunity for
the agencies to explore the procompetitive effects of dif-
ferent no-poach agreements offered by commentators.

Employment non-solicitation agreements have never
been deemed per se violations of the Sherman Act. The
DOJ’s decision to prosecute them as such does not make
them per se violations. And Courts simply do not have
the “considerable experience” required to deem no-poach
agreements broadly as per se unlawful, nor can they “pre-
dict with confidence that [no-poach agreements] would be
invalidated in all or almost all instances under the rule of
reason.””® The few cases that have ruled on the issue have
not found that such agreements are per se violations.”' Even
the 2016 Guidance itself implicitly recognizes that proceed-
ing criminally was new ground.”” Moreover, the DOJ does
not get to create new criminal prohibitions simply by uni-
laterally declaring conduct per se illegal under the Sherman
Act—Iet alone do so through non-binding policy guidance
that cannot be preemptively tested in court. To hold that a
defendant is precluded from even trying to demonstrate that
an agreement never before held to be per se illegal does not
actually run afoul of the Sherman Act would deprive the
defendant not just of fair notice, but of its more fundamen-
tal opportunity to mount a defense, as noted in U.S. v. Aiyer
discussed below.

Unique Nature of Labor Markets

Antitrust regulators have long acknowledged that “[i]n order
to compete in modern markets, competitors sometimes
need to collaborate.”” Labor markets, in part because of the
unique nature of the product as an input, often involve col-
laborations between competitors. For example:

1. Two pharmaceutical companies are together engaged in
cutting edge research to develop a COVID vaccine. A
common input in the R&D effort to support the col-
laboration are the skilled research scientists from both
companies. In this context, the pharmaceutical compa-
nies are horizontal competitors for both the highly skilled
labor they hire, and potentially in many other product
markets. But, certain “agreements” might be in place to
prevent one company from hiring another companies’
skilled scientists during the duration of the project.

2. The owner of a construction firm sells her firm to a
competitor firm. As part of the sale, the prior owner of



the construction firm agrees to not hire any of her exist-
ing employees. Again, the firms are horizontal compet-
itors in the provision of construction services, and for
various types of labor.

3. Several temporary staffing agencies provide account-
ing personnel to businesses. To sometimes meet the
demand of their clients, these agencies collaborate with
each other to exchange talent to meet specific needs for
end clients. As part of that exchange, the companies
agree to not hire away their competitors’ accountants.

4. A mid-size company requires I'T personnel to supple-
ment a recent surge in business growth. Although the
mid-size company already had an extensive I'T depart-
ment, they contract with an IT service provider to get
more help on along-term basis. As a part of the contract,
the mid-size company agrees to not hire any IT service
providers permanently. These two firms are horizontal
competitors in the labor market for IT technicians, and
are also in a vertical relationship.

5. A government contractor signs a teaming agreement
with a sub-contractor for a specific large-scale project.
The teaming agreement includes non-solicitation provi-
sions to prevent either side from poaching each other’s
employees during the duration of the project.

Labor markets (a type of “input” market) are “matching
markets” where both the employee (the “seller” of labor) and
employer (the “buyer”) must match in their preferences—
neither party can choose the other on their own. While pay
is an important part of the matching process, it is rarely
the only factor. Employees have a range of differentiating
factors—education, experience, skill sets, and qualifications.
Employers have a range of needs—different requirements
for different jobs, and different willingness to pay depend-
ing on the relative importance and ease with which they
can find additional talent. These idiosyncratic needs often
result in frictions in the search and matching process—it
takes time and effort for a candidate to find a job, or for
an employer to fill an opening. After a match is established
between the employer and employee, a negotiation on the
terms of employment, including compensation and bene-
fits, occurs. The transaction is typically not one-time, but
sustained—Ileading to a multi-year relationship where both
parties are making investments in the relationship through
training and skill development.

Labor markets can also be less concentrated than product
markets, with both employees and employers having a range
of possible matches across different industries, occupations,
and geographic locations. For example, many employees can
find similar occupations in different industries than the one in
which their current employer operates.?* Other employees are
qualified to choose between many different occupations based
on the education, experience, and training that they have
gained. And still others may be willing to relocate elsewhere
in the country, or even the world, for the right opportunity.

These unique aspects of labor markets become relevant
when considering the potential effects of any no-poach
agreement on the employees at issue. Whether any agree-
ment could have a potential effect on wages would be deter-
mined by an assessment of the labor market power gained
by the employers at issue, typically measured using labor
supply elasticity, and whether those employers use that mar-
ket power to suppress wages below the market rate. Because
agreements to allocate the market for labor can and do
have inherent procompetitive benefits to both employers
and employees, traditional market allocation cases are not
sufficiently analogous to condemn labor market allocation
agreements as per se illegal.

Economic Justifications for Labor Collaborations
and No-Poach Agreements

For decades, courts have consistently ruled that, in the con-
text of a business collaboration, a no-poach arrangement
must be analyzed under the rule of reason. Examples of
courts rejecting the per se rule for no-poach agreements in
the context of business collaborations include: agency or
outsource arrangements,” “no-switching” agreements,* con-
duct within a firm or corporate family,?” franchise relation-
ships,?® corporate transactions,” and employer-employer
covenants not to compete in a variety of contexts.”® And
for decades, the DOJ has agreed with this well-settled law
and the reasons why no-poach agreements in the context of
business collaborations are not naked restraints subject to
the per se rule, but, rather, ancillary restraints to be judged
under the rule of reason.

Indeed, until recently, the unique nature of labor markets
and the need for exceptions to a per se rule was explicitly
recognized by the DOJ. As DOJ began its pursuit of these
cases, it explained that the Division will only pursue prose-
cutions of no-poach agreements if they are “naked” and are
not ancillary to legitimate joint ventures.’’ For example, in
2011, DOJ settled a civil Sherman Act case against Lucas-
film Ltd. by entry of a judgment that, at first blush, contains
a blanket prohibition against no-poach agreements:

The Defendant is enjoined from attempting to enter into,
entering into, maintaining or enforcing any agreement with
any other person to in any way refrain from, requesting
that any person in any way refrain from, or pressuring any
person in any way to refrain from soliciting, cold calling,
recruiting, or otherwise competing for employees of the
other person.*

However, the judgment contains a series of carve outs,
and the conduct that was expressly permitted is perhaps
more informative than the conduct that was prohibited. One
category of carve outs involved those “reasonably necessary”
for contracts with “consultants or recipients of consulting
services.” In these types of service provision relationships,
there is a great deal of exposure both to business practices
and talent, by both parties. In this case, no-poaching agree-
ments protect both parties from the risk of appropriation
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of talent (and the business practices and trade secrets they
hold). Absent such protections, it is easy to imagine the
difficulty in developing a productive advisory relationship.
Similarly, without certain protections for consulting firms,
it would be easy for poaching to go in the opposite direc-
tion—imagine a particularly skilled consultant with exten-
sive knowledge in an industry who is discovered by a client
while engaged. The no-poach provides protection to the
consulting firm for its talent.

A similar rationale applies to a second category of
no-poach agreements exempted in the Lucasfilm final
judgment—those “reasonably necessary” for contracts with
“outsourcing vendors, recruiting agencies or providers of
temporary employees or contract workers.” Here, the busi-
ness that each of these types of firms practice is the identi-
fication of and provision of labor. Without these no-poach
provisions, any employer who utilizes one of these services
to get talent on a temporary basis could not only poach tal-
ent, but poach the very best talent amongst the pool pro-
vided. This creates obvious adverse incentives—the risk to a
staffing business of having their talent poached after invest-
ing time, resources, and infrastructure to identify and train
employees represents not only the loss of their investment,
but also the inability to serve other clients if their best talent
has been hired away.

Yet another set of carve outs in the Lucasfilm final judg-
ment included no-poach agreements amongst horizontal
competitors that were “reasonably necessary” for “the func-
tion of a legitimate collaboration agreement, such as joint
development, technology integration, joint ventures, joint
projects (including teaming agreements), and the shared use
of facilities.” This broad category touches on two types of
horizontal agreements that antitrust practitioners acknowl-
edge require an assessment of procompetitive benefits ver-
sus potential anticompetitive costs. Joint ventures allow for
expansion into new markets, funding expensive innovation
efforts, and lowering costs.** These investments may not
occur without the ability of competitors to collaborate and
pool resources, but they are not per se illegal because of their
potential for “expanding output, reducing price, or enhanc-
ing quality, service, or innovation.” The rationale for pro-
tecting human capital assets in a joint venture relates to the
ability to protect a firm’s investment in talent, to allow each
firm to fully commit to the joint ventures goals, and to fos-
ter the very collaboration that is at the heart of the efficiency
gains.*

Until recently, the DOJ has also consistently emphasized
that it would not seek to prosecute as criminal offenses
no-poach agreements that are ancillary to a legitimate busi-
ness collaboration for these procompetitive and efficiency-
producing reasons. For a restraint to qualify as “ancillary,”
it must be “subordinate and collateral to a separate legiti-
mate transaction” and “reasonably necessary” to achieving
that transaction’s “procompetitive purpose.” The ancillary
restraints doctrine has a long judicial history, in part credited
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back to Supreme Court Justice (and former US President)
William Howard Taft, who explained the rationale as “nec-
essary to protect the covenantee in the full enjoyment of the
legitimate fruits of the contract, or to protect him from the
dangers of an unjust use of those fruits by the other party.”
Several years ago, for no-poach claims asserted in the
context of franchises, DOJ repeatedly confirmed that, “the
per se rule does not apply to all no-hire and no-solicitation
agreements.”” The DOJ was crystal clear: “If a no-poach
agreement is reasonably necessary to a separate, legitimate
business transaction or collaboration among the employers,
it is not per se unlawful as a naked restraint, but instead
judged under the rule of reason.”® And senior DOJ offi-
cials have also made speeches reiterating that the rule of rea-
son would apply to no-poach agreements in the context of
business collaborations. For instance, in May 2018 former
DAAG Andrew Finch explained that the Division will not
“bring criminal charges against agreements between com-
petitors that are ancillary to joint ventures or other legit-
imate collaborations. Those have been, and will continue
to be, analyzed under the rule of reason, consistent with
the civil doctrine of ancillary restraints.”" DAAG Michael
Murray reiterated this position in March 2019, saying:
“Even a horizontal restraint is not subject to the per se rule
if it is ‘subordinate and collateral to a separate, legitimate
transaction,” and reasonably necessary to ‘make the main
transaction more effective in accomplishing its purpose.”*?
DOQOJ now takes the position that ancillarity is an affirmative
defense to a claim that a no-poach agreement runs afoul of
the Sherman Act:
[TThe Indictment alleges a naked, horizontal conspiracy
. and contains no allegation of any legitimate business
collaboration that would give rise to an ancillary restraints
defense. If Defendants intend to raise such a defense, it will

require a factual showing that may not be determined on a
motion to dismiss.*®

Thus, the DOJ’s position has evolved from confirming
that it would never prosecute a case involving an ancil-
lary restraint to explaining that it now views ancillarity as
an affirmative defense that can only be raised at trial, and
which will not enable a defendant to obtain a dismissal at
the motion to dismiss stage.

Economics of Ancillarity

A recent civil case, Aya Healthcare Services vs. AMN Health-
care,** is an instructive illustration of the economic ratio-
nales behind an ancillary restraint in a labor context. Aya
and AMN both specialize in healthcare staffing, identifying
and facilitating the provision of medical personnel to their
end clients, hospitals and healthcare systems. At issue in
this case were travel nurses, who are sourced from around
the country to fill short-to-medium term gaps in hospital
staffing. In addition, AMN also serves as what is called a
managed service provider, which means they are hired by
hospitals to manage their temporary employees.



In practice, staffing companies often pool resources to
utilize each other’s supply of travel nurses to meet demand
for their end clients. For example, if a hospital in Seattle
requires a certain influx of travel nurses, one staffing com-
pany may or may not be able to meet the demand with
their own pool of nurses. By collaborating with other staft-
ing companies, they can best serve their clients and meet
the demand for travel nurses from whichever company has
them available. As part of these collaboration agreements,
there are various non-solicitation provisions which prevent a
subcontracting staffing company (referred to as an associate
vendor or “AV”) from poaching another’s travel nurses after
they were identified and staffed on a project. Aya alleged the
non-solicitation agreements, amongst other conduct, were a
per se violation of the antitrust laws.

Both the District Court and the Ninth Circuit affirmed
that, although Aya and AMN were horizontal competitors
for travel nurses, the non-solicitation was ancillary to a legit-
imate business arrangement:

The non-solicitation agreement is necessary to achieving

that end because it ensures that AMN will not lose its per-

sonnel during the collaboration. As the district court noted,

AMN may want to “guard([] its investments and establish(]

AV relationships with only those agencies that agree, inter

alia, not to abuse the relationship by proactively raiding

AMN’s employees, AVs, and customers.”®

The procompetitive efficiency on its face is straightforward—
hospitals and healthcare systems benefit from collaboration
among staffing companies in order to fill short-to-medium
term needs that no single staffing company could meet..

The First Criminal No-Poach Cases

Despite the warnings in the 2016 Guidance, it took more
than four years for the DO]J to bring its first criminal
no-poach case. Even then, in its first no-poach case since the
2016 Guidance, the DOJ sought civil enforcement rather
than criminal enforcement. It took until 2021 for the
DOJ to bring its first criminal no-poach indictment in the
outpatient healthcare employees market, in United States of
America v. Surgical Care Affiliates, LLC, et al.*’ After that, the
DOJ brought a spate of several more criminal cases involv-
ing labor markets, in United States v. DaVita Inc., et al.*®
(outpatient healthcare employees), United States v. Manahe®
(personal support specialists), United States v. Patel° (aero-
space), and in United States v. Jindal, et al°' (wage-fixing of
healthcare staffing industry).

The DOJ’s campaign to expand Sherman Act liability
under Section 1 to the labor market, and specifically to
include so called no-poach agreements faced serious set-
backs in the first of these cases to proceed to trial. In Jindal,
the DOJ’s first ever criminal wage-fixing prosecution, a fed-
eral jury in Texas acquitted the former owner and the for-
mer clinical director of a healthcare staffing company of all
substantive antitrust charges.”® A day later, in United States
v. DaVita, Inc. et al., a federal jury in Colorado acquitted a

national healthcare provider and its former CEO on charges
they engaged in per se illegal market allocation through
“no-poach” agreements.” There were significant legal impli-
cations beyond the juries’ verdicts, though, which will serve
as important precedent in future no-poach cases.

Indeed, the victories for the defense started at the motion
to dismiss stage. In Jindal, while the court denied the defen-
dants’ motion to dismiss, the court clearly stated that the
DOJ may criminally prosecute parties to an allegedly unlaw-
ful agreement only when the type of agreement at issue “have
been per se illegal for years.”* Similarly, while the DaVita
court denied the defendants’ motion to dismiss, the court
(1) rejected the DOJ’s theory that employee non-solicitation
agreements are by definition per se unlawful market-alloca-
tion restraints, (2) concluded that even no-hire agreements
do not automatically trigger per se condemnation, and
(3) ruled that, to obtain a Sherman Act conviction based on
a non-solicitation/no-hire agreement, the DOJ must prove
(a) that the specific agreement alleged is in fact an agreement
to “allocate the market,” and (b) that the “main purpose” of
the agreement was to “stifl[e] competition.”

At trial, the courts in both DaVita and Jindal adopted
more stringent elements of what is necessary to prove a per
se offense, highlighting the concept of intent. The DaVita
court required the DOJ to prove more than the mere exis-
tence of an agreement and the defendants’ participation
in a conspiracy. Importantly, the court required the DOJ
to prove intent—that “defendants entered into an agree-
ment with the purpose of allocating the market.”>® This was
supported by the jury instructions the court gave in this case.
In one, the court instructed that the jury “may not find that
a conspiracy to allocate the market for the employees existed
unless you find that the alleged agreements and understand-
ings sought to end meaningful competition for the ser-
vices of the affected employees.”” The jury asked about this
definition, inquiring about what “meaningful competition”
means. The court instructed in its response that “meaningful
competition” essentially is another way of saying “significant
competition” or “competition of consequence.”® In another
key jury instruction, the court instructed the jury that “evi-
dence of lack of harm or procompetitive benefits might be
relevant to determining whether defendants entered into
an agreement with the purpose of allocating the market.””

Similarly, in Jindal, the court delivered the following
instruction to the jury on the element of conspiracy for the
Sherman Act Section 1 count:

A “conspiracy” is an agreement between two or more persons

to join together to accomplish some unlawful purpose. . . .

The government must prove, beyond a reasonable doubt,

that the members of the conspiracy came to a mutual under-

standing to accomplish or try to accomplish a goal or unlaw-
ful objective. That is, the evidence must show that they had

a conscious commitment to a common scheme designed to

achieve an unlawful objective. You must find that there was

a meeting of the minds as to the objective of the conspiracy.

However, the government is not required to provide that the
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defendant knew his actions were illegal or that he specifically
intended to restrain trade or violate the law.®’

Antitrust intent as an element of a per se Sherman Act
Section 1 offense is not unique to no-poach cases. In U.S. ».
Aiyer,*" the Second Circuit elaborated on the circumstances
in which a criminal defendant may “legally and factually”
challenge each of the elements of an “alleged per se charge in
full accord with due process.”®* While the Court ultimately
affirmed the district court’s conviction of a former JP Morgan
Chase trader for his participation in a Sherman Act conspir-
acy to fix prices and rig bids in connection with his trading
activity in the foreign currency exchange market, it also high-
lighted that a defendant is permitted (i) “to challenge the
application of the per se rule to his offense conduct by argu-
ing to the jury that such conduct fell within one of the excep-
tions to the per se rule,” such as the ancillary restraint doctrine
or furthering permissible joint venture activity; (ii) “to present
some competitive effects evidence on the intent element by
cross-examining witnesses regarding the actual effects of the
co-conspirators’ trading activity”; and (iii) “to ensure that the
government’s proof met the correct legal standard for a per se
violation by challenging the district court’s jury instruction
with respect to the elements.”® As to the element of intent,
the Second Circuit expressly accepted that “evidence of the
lack of an effect on price during a conspiracy could be rele-
vant on the issue of intent.”**

The focus on intent in DaVita and Jindal, and by exten-
sion the purpose of the conspiracy, permitted defense coun-
sel to argue to the jury that the object of any agreement or
arrangement was driven by market-based intentions and
other competitive aims, not an improper purpose to fix wages
or allocate markets. Although the DaViza court allowed the
case to go to the jury on a “per s¢” standard, ultimately the
court—through its jury instructions—did not agree with the
DOJ that a typical per se approach was appropriate. Indeed,
evidence and economic expert testimony about strategic busi-
ness reasons for alleged non-solicitation agreements, the exis-
tence of employee movement, the lack of effect, and the lack
of harm were all permitted and considered. The court allowed
the jury to consider that “evidence of lack of harm or procom-
petitive benefits might be relevant to determining whether
defendants entered into an agreement with the purpose of
allocating the market.”® The court also instructed that to find
defendants guilty beyond a reasonable doubt, the jury must
find that the defendants sought to “end meaningful competi-
tion* through the non-solicit agreements.

Conclusion

So far, while the DOJ’s novel and aggressive stance on expand-
ing Sherman Act criminal violations to how companies pro-
tect their investments in their human resources has thus far
passed muster at the motion to dismiss stage, it has failed with
juries.”” Despite these setbacks, DOJ has not given any indi-
cation that it intends to stop criminally prosecuting no-poach
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conduct. To the contrary, it plans to continue its “aggressive
antitrust enforcement” in labor market cases.®

As DOJ continues its efforts, several factors will likely be
of interest in these cases in the future. One threshold ques-
tion for the parties will be whether any no poach agreement
exists in the first place. While a potential agreement need
not necessarily be in written format to be in violation of the
Sherman Act, the DOJ will still need to prove the existence
of an agreement between two or more competitors. This
step alone requires an understanding of what was allegedly
agreed to and how any potential agreements were carried
out. And while companies competing for labor may appear
to have parallel recruiting or hiring practices, that alone is
not evidence of an agreement.

Parties should also assess whether any potential agree-
ment was vertical or horizonal in nature, and whether the
agreement is ancillary to other legitimate business collab-
orations. Despite the DOJ’s apparently evolving position,
a no-poach agreement that is ancillary to another, pro-
competitive business arrangement is lawful. In some cases,
no-poach agreements can protect investments in training
and skill development and allow companies to better serve
their clients.

Another important factor will be understanding the specific
nature of the alleged conduct and how that conduct relates to
relevant labor markets. As described above, a no-poach agree-
ment is not necessarily the same as a market allocation agree-
ment. In market allocation agreements, competitors divide
geographic areas, customers, or other components of a mar-
ket between them specifically to limit competition. But it is
not clear that no-poach agreements divide labor markets this
way. In many labor markets employees can choose between
numerous other employers (and vice versa for employers).
Understanding the nature of the specific labor markets at
issue can help determine whether the alleged no-poach agree-
ment may have had a potential effect on wages.

Finally, in both DaVita and Jindal, the courts adopted
more stringent elements of what is necessary to prove a per se
offense, requiring the DOJ to prove intent to allocate a mar-
ket or end competition for labor. Therefore, assessing whether
the evidence shows that the intent behind any agreement was
driven instead by market-based intentions and other compet-
itive aims, could be a critical factor in future cases. Il

1 See, for example, https://www.ftc.gov/advice-guidance/competition
-guidance/guide-antitrust-laws/antitrust-laws

2 A history of the per se standard of antitrust criminality is provided in Rox-
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